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PREAMBLE

Many highway construction and/or improvement proposals involve the carrying out
of works affecting watercourses. The highway proposals may make it necessary for a
watercourse to be bridged or for it to be diverted.

Where a watercourse is navigable (ie subject to public rights of navigation) the
watercourse 1s in reality a water highway. Any unauthorised interference with
navigation on the waterway may therefore constitute a public nuisance and, in the
absence of statutory authority, may be actionable as such. It is important therefore,
when local highway authorities are proposing to carry out works to navigable
waterways, as a consequence of highway proposals, that they obtain the relevant
statutory authority to do so under powers contained in the Highways Act 1980 ("the
Act").

There may be occasions, when preparing proposals, where local highway authorities
will encounter waterways, particularly canals, which appear abandoned or non-
navigable. In such cases highway authorities are strongly advised to consult, as early
as possible, one or both of the following to establish the exact status of the waterway
concerned:-

1) DETR, Inland Waterways Branch
5/D9 Ashdown House
123 Victoria Street
London SWIE 6DE; and

2) British Waterways
Willow Grange
Church Road
Watford WD1 3QA.

POWERS

Bridge/Tunnels

4,

Section 106(3) of the Act provides local highway authorities with the authority to
construct bridges over or tunnels under a navigable watercourse. Such authority is
given by way of a Scheme made by the relevant local highway authority and
confirmed by the Secretary of State,

[f a bridge or tunnel is being constructed by a local highway authority as part of a
new special road authority can be given by a Scheme under sl6 of the Act citing
§106(2). On the other hand, if the bridge or tunnel is being constructed as part of a
new side road in connection with a local highway authority classified road
construction/improvement proposals it can be authorised by an Order under s14 of
the Act citing s106(4) (see Local Authority Circular 1/97), and if the construction is
part of a new side road in connection with a local highway authority special road, it
can be authorised by an Order under sl8 of the Act citing s106(4). However, where
the bridge or tunnel carries the associated classified road a Scheme under s106(3) is
the appropriate means of obtaining authority to construct the bridge or tunnel.




DIVERSION OF NAVIGABLE WATERCOURSES

Similarly, s108(1) of the Act may authorise a local highway authority to divert a
navigable waterway in connection with highway and highway related proposals. Such
authority is obtained by way of an Order made by the relevant local highway
authority and confirmed by the Secretary of State. (In this context diversion is
generally understood to involve alteration to the line of the watercourse itself rather
than simply diverting the water flow which may occur as a result of the construction
of bridge supports or abutments).

Section 108(4) of the Act makes it possible to include in a Scheme or Order, which
provides for the construction of a bridge over or tunnel under navigable waters,
provision for the diversion of the watercourse in connection with the construction of
the bridge or tunnel. This would permit, for example, a watercourse to be diverted so
that the bridge could cross it at right angles.

Section 108(5) also makes it possible to provide, in a s14 or s18 Order, for the
diversion of a navigable watercourse in connection with highway works. This enables
cases where the diversion of the navigable watercourse is not associated with the
construction of a bridge or tunnel to be dealt with without the need for separate
authority.

Whilst there are likely to be cases where diversions of watercourses can be dealt with
under s108(1) in most instances it will be more convenient to deal with the diversion
within a s14 Order rather than seek separate and distinct authority (see Local
Authority Circular 1/97). In addition, s108(6) of the Act makes it clear that a Scheme
or Order authorising diversion of a navigable watercourse can also authorise the
diversion of any towing path or way adjacent to the watercourse.

TIDAL WATERS

10.

Where Schemes or Orders contain proposals for bridges or tunnels affecting tidal
waters separate authority from the Secretary of State is required under s34 of the
Coast Protection Act 1949, Application for such authority should be made to the
Department of the Environment, Transport and the Regions, Ports Division 2, Great
Minster House, 76 Marsham Street, London SW1P 4DR. Ports Division should be
advised at the earliest possible stage of any such Scheme or Order.

PROCEDURES

L1

The procedures applicable to the making of a Scheme under s106(3) of the Act are
those detailed at Parts [I and I1I of Schedule 1 to the Act. The procedures applicable
to Orders under s108 are those detailed at Parts I and IIL. In both cases the
procedures require that Notice be served on the Environment Agency and every
navigation authority. Where there is an unwithdrawn objection to a Scheme, under
s106(3). from the Environment Agency or navigation authority on the ground that the
bridge or tunnel is likely to obstruct or impede the performance of their functions or
to interfere with the reasonable requirements of navigation, the Scheme will be
subject to special parliamentary procedure (see s107 of the Act).



EARLY CONSULTATION

12

13.

14.

The procedural provisions of Parts I and Il of Schedule | to the Act provide formal
safeguards for persons and authorities whose interests are likely to be affected.
However, local highway authorities who propose to make Schemes or Orders
affecting navigable waterways will recognise the importance of full consultation with
all such persons and authorities as early as possible before the Scheme or Order is
made and published.

Prior consultations can lead to explanations or agreed adjustments which obviate the
need for formal objections or diminish their scope. This in turn may reduce difficulty
and delay in formal proceedings. Drainage authorities, water authorities, cable and
telecommunication operators and statutory undertakers are particular examples.

It is desirable therefore for promoting authorities to undertake such consultation
before making a Scheme or Order. The Secretary of State will require that, when a
Scheme or Order 1s submitted for confirmation, the promoting authority should state
what water and drainage authorities and statutory undertakers are likely to be
affected; that they (and in every case telecommunication operators) have been given
prior notification; and what attitude they have expressed towards the Scheme or
Order.

SPECIMEN FORMS

I3.

At Appendix I(A) is a model form for a Scheme under s106 and at Appendix I(B) is
an Order under s108 authorising a promoting authority to construct a bridge over a
navigable waterway and to divert a navigable watercourse respectively. In a case
where the construction of a bridge or tunnel also involves the diversion of a
watercourse it will be necessary to include in the Scheme the reference to s108(4) of
the Act in the citation of enabling powers and also Article 2. However, if no diversion
is involved then such reference need not be included.

PLANS

16.

Promoting authorities may experience difficulty in relation to the plans and
specifications for a bridge/tunnel Scheme. The statutory requirements for plans and
specifications are given in s107(2) of the Act. This states that the Scheme shall
include "such plans and specifications as may be necessary to indicate the position
and dimensions of the proposed bridge including spans, headways and waterways".
Similar requirements apply under s107(3) to a tunnel and include its depth below the
bed of the navigable waters.

The most accurate practice is to include the plans and schedule to the Scheme itself.
This is how the example at Appendix I(A) is drafted. The inclusion can be achieved
by photogtraphic reduction of a larger plan in order to produce a small plan which
(without being folded) can be bound up in the Scheme document. Where more than
one plan is used these should, wherever possible, be reproduced on one sheet. It is
important to remember to remove ratio scales from the plans prior to photographic
reduction. The scale shown on the plans must be true to the plans themselves,
consequently the use of linear scales is advised.



18.

20.

It is normally convenient to have two plans - a plan showing the position of the
proposed bridge/tunnel with reference to the properties in the immediate vicinity and
also a plan showing the profile of the bridge/tunnel. On this latter plan it is usual to
show the dimensions of the spans, the waterways and the headways and in the case of
tunnels their depth below the bed of the navigable waters.

Where a navigable watercourse is to be diverted in connection with the provision of a
bridge or tunnel then the bridge/tunnel plan should also show, by outlining and
annotation, the existing channel of the watercourse and the proposed new channel,
Where a navigable watercourse is to be diverted by authority of an Order under
s108(1), the new and existing channel should be shown, outlined and annotated, on
the appropriate site plan. This is unless they would be obscured by other features, in
which case a separate site plan should be used.

[T it is not convenient for plans to be dealt with in the manner suggested above, there
is no legal impediment to the use of a deposited plan. However, in that event, the
wording must be altered and the place of deposit stated in the Scheme.

SPECIMEN NOTICE OF MAKING

21.

Specimen Notices for the making of Schemes under s106 and Orders under s108 are
given at Appendix II(A) and II(B) respectively. Notice of making should not be
published or served by the promoting authority until they have arranged the deposit
and sent the relevant documents to the Department of the Environment, Transport and
the Regions, Local Authority Orders Section, Wellbar House, Gallowgate, Newcastle
upon Tyne NE1 4TD. A list of supporting documents which should accompany the
relevant application is given at Appendix ITI(A) and ITI(B) respectively.

CONFIRMATION

22.

23k

24.

Schemes under s106 will be confirmed by way of a Statutory Instrument ("SI"),
confirmation is not effected by a sealed endorsement of the Scheme itself.
Confirmation of an Order under s108(1) however is effected by a sealed endorsement
of the Order.

A specimen 5106 SI is given at Appendix IV. The form of the SI, for the confirmation
of s106 Schemes, has been settled so as to follow normal statutory instrument
practice and to produce an instrument which will meet the requirements of special
parliamentary procedure in those cases where such procedure is applicable. The SI
therefore has been drafted on the basis that the full text of the Scheme will be set out
in the Schedule to the SI. This text will include the bridge/tunnel specifications and
also, where they are part of the Scheme, the bridge/tunnel plans. Where the plans are
deposited plans, they will be referred to as such in the SI.

The text appearing in the Schedule to the SI will incorporate all modifications made
on confirmation. Where the modifications entail alterations to the original plans in
the Scheme schedule a new plan, incorporating all the alterations, will be prepared.
This will be given the same title as that appearing on the original plan but with the
word 'modified’ in brackets at the end.



25

26.

27.

28.

29.

30.

Where modifications have been made on confirmation, the particulars of the
Council's sealing and attestation will be omitted from the material appearing in the
schedule to the confirmation Sl, as what appears in the schedule will differ from the
contents of the document sealed by the Council.

In this way the SI will be in a form suitable for special parliamentary procedure.
Whilst such an occurrence will be unusual for s106 Schemes, it is considered wise to
adopt a form which will easily fit in with that procedure.

Article 1 in the confirmation SI (about the operative date of the Scheme) is included
in alternative versions in the attached specimen. The first alternative applies in all
cases where the Scheme is not subject to special parliamentary procedure. The
second alternative applies when the Scheme is subject to that procedure. No provision
about the operative date of the confirmation instrument itself will be included. This is
because there is no power in the Act to confirm retrospectively or prospectively. The
confirmation is given when the SI is executed and it takes effect in a manner laid
down in Schedule 2 to the Act.

Where modifications have been made on confirmation, an explanatory note will be
added at the end of the SI indicating the general nature of the modifications. In
practice it will probably be convenient to put the original Scheme and plan on deposit
along with the modified plan, so that interested persons can see exactly what changes
have been made.

Where special parliamentary procedure is applicable, there will be an explanatory
note containing the statement that the date of the coming into operation of the
Scheme 1s the date applicable under section 4 or 6 of the Statutory Orders (Special
Procedure) Act 1945. The actual section number of the 1945 Act will be left blank
until the special parliamentary procedure is complete, because it will not be known
until then. When the procedure is complete the section number of the 1945 Act will
be written in.

The Public Notice of Confirmation will be published by the Department (see
paragraph 1 of Schedule 2 to the Act) in all cases. In special parliamentary procedure
cases the notice will be published before the procedure under the Statutory Orders
(Special Procedure) Act 1945 is begun. Specimen copies of confirmation Notices for
both s106 Schemes and s108(1) Orders are contained in Appendix V(A) and V(B)
respectively.

CONCLUSION

31,

The foregoing paragraphs of this Note and the model forms deal with the
construction of a bridge or tunnel to carry a new highway over/under a navigable
watercourse. It is not entirely clear that a s106 Scheme is required when the bridge or
tunnel is constructed in connection with the improvement of an existing highway as
opposed to the construction of a new highway, Section 92 of the Act deals
specifically with the reconstruction of a bridge on the same site or on a new site
within 183 metres (200 yds) of the old site and it is arguable that this renders a s106
Scheme unnecessary. However, making a s106 Scheme in such circumstances can do
no harm and it is considered that a s106 Scheme will always be desirable if the



32,

33.

construction of a bridge or tunnel over/under navigable waters in connection with an
improvement scheme will in any way cause a greater interference with navigation
than the existing bridge or tunnel. If a s106 Scheme is used in these cases, the forms
will need some adaptation.

In addition, the Note and in particular model forms have, to a large degree, been
drafted with bridge construction in mind. However, it must be emphasised that they
are equally applicable to tunnels under navigable watercourses. In a case involving
the construction, by a local highway authority, of a tunnel under a navigable
watercourse the various forms should be amended so as to substitute for the reference
to a bridge a reference to a tunnel. The plans and specifications in the Scheme should
show the position and dimensions of the proposed tunnel and its depth below the bed
of the navigable waters.

For routine clearance of draft s106 Schemes local highway authorities should obtain
advice from their own legal departments. Further advice and guidance on specific
and complex or unusual drafting points may be obtained from the Department of the
Environment, Transport and the Regions, Local Authority Orders Section, Wellbar
House, Gallowgate, Newcastle upon Tyne, NE1 4TD. Any advice or guidance
provided by the Department would be without prejudice to the Secretary of State's
consideration of Schemes when made and submitted for confirmation.



Appendix 1(A)

Specimen section 106(3) Scheme made by a Local Highway Authority

THE nsssanasass GOUNCIL OF aanandsans NOTES
(ETer AV C (o T 1] et BRIDGE) SCHEME 20 ..
The susummnssasssemmasemasy Colmeilof
(herunaﬂer referred to as "the [Include only where Scheme
Councﬂ ) make this Scheme in exercise of their powers under includes diversion of part of

section 106(3) [and section 108(4)] of the Highways Act 1980 navigable waters also.]
and of all other powers enabling them in that behalf-

I The Council are authorised to construct over the

navigable waters of the River ....... / ....... Canal the bridge

specified in the Schedule to this Scheme as part of the highway

which they are proposing to construct/ improve between

................................ and .. i . in the Borough of
.in the qald County

[2. The Council are also authorised in connection with the
construction of the said bridge to divert the part of the navigable [Include only where Scheme
watercourse specified in the said Schedule in the manner shown  includes diversion of part of

in that Schedule]. navigable waters also./
2/3.  This Scheme may be cited as the ............... Council

OF .. oivesesr sl onnspreesenn BiIdEE) Scheme: 20,

Given under the common seal of the Council on the ..........

s B s scrsemnnssaenasns 20

THE COMMON SEAL of the )

Council was hereunto affixed )

in the presence of )

Chairman of the Council
Clerk to the Council
Chief Legal Officer

11



THE SCHEDULE TO THE SCHEME

PLANS AND SPECIFICATIONS QF THE .......c..o.cocsveeenseresersenener. BRIDGE

[Here set out the bridge specifications and plan/s, with plan showing diversion of
watercourse where necessary. The plan/s and specifications included in the Schedule must
indicate the position and dimensions of the proposed bridge including the spans,
headways and waterways. Normally there will be a plan showing the position of the
bridge in relation to the surrounding area and a plan showing the general design of the
bridge on which are marked the dimensions (including the headways and waterways). If
diversion of the watercourse is involved, it is likely to be convenient to mark the old
channel and the new channel on the plan which shows the position of the bridge. Where
any of the foregoing particulars are shown on a deposited plan (ie a plan which is not
bound up with the scheme document itself), then the Schedule should include a sentence
stating that the relevant particulars are shown on a plan or plans numbered ..
marked with the title of the Scheme, sealed with the Common Seal of the Coamuf and
deposited at stated addresses (which should include the address of the offices of the
Council), a copy being also deposited at the office of the Secretary of State.]

A typical layout of the Schedule might be -

THE SCHEDULE TO THE SCHEME

PLAN AND SPECIFICATIONS OF THE ..........ccooomusirinesmsnins BRIDGE

The location and general design of the Bridge are shown on the plans/

numbered ......... 2 1o (R ARG " THE i s o Council of ...

[t msemnns Bridge) Scheme 20 .., "sealed with the Common Seal of the Cnuncﬂ and
AORDSHEE RE st meibiansetitiing (the offlccs of the Council and of the Secretary of State for
the Environment, Transport and the Regions) [see previous notes - this sentence to be
included only when the plan/s are not bound up with the Scheme itself and are included as
separate sealed deposited plans.]

POINTS OF COMMENCEMENT AND TERMINATION

From a point on the south bank of the River ................... O T P metres east of
[include definitive land marks to clearly define commencement point. Highway junctions
are often appropriate].

To a point on the north bank of the River .. .. metres west of
[include definitive land marks to clearly deflre termination pmm Hrghu ay junctions are

often appropriate].

SPAN(S)

A single span of ... metres.




HEADWAY

Not less than .......... metres above [use definitive point of reference] the mean high water
spring tide level (MHWS) of ........ metres AOD. /It is vital that the headway measurement
is given from a point in velation to the waterway itself not for instance some feature on the
Riverbank. If the headway varies over the waterway from the point of reference used, the
‘minimum’ headway measurement should be included, ie not less than
....................................... , or a minimum headway of ..........ccococininiinn ]

WATERWAY
A minimum clear navigable waterway of ............... metres.
OVERALL DIMENSIONS - [often included by Councils to complete

overall illustration of Scheme, although not
essential. ]

The Bridge will be ........... metres wide overall and will carry a .............. metre wide
single carriageway, with a ........ metre wide hard strip and a footway of ...... metres width
on either side.

[Note - Where practicable the text of the specifications should be added to the plan and
the plan headed ‘The Schedule to the Scheme'.]




Appendix I(B)

Specimen section 108(1) Order made by
a Local Highway Authority

B 3 e S e B 01 00 17230 M7 W S
B S b e s SR  ROAD)
(DIVERSIONOIT".. ..o e i s miss RIVER;’CANAL) ORDER 20..
TRE sowammdamcrnsams Gouncil of comsins . make this Order

in exercise of their powers under section 108(1) of 1he nghways Act 1980 and of all other
powers enabling them in that behalf -

1. The Council are authorised, in connection with the [construction/
improvement/alteration of the ........ccccooevminiiiiiiiciriiinnins Road][pmvibien of a new means
of access to premises at .. .. from the ..
Road] [provision of a mamtenanee compound Al e | [provision of a
service area at .............................for use by users of the Motorway (a special road for
which the Council are the Special road authority)], to divert the part of the navigable
watercourse described in the Schedule to this Order and shown on the deposited plan [and
also the towing path adjacent to that part] in the manner indicated in that Schedule and
shown on that plan.

2. In this Order-
"the Council" MBANSHHE. [ i enssaeries Louncy
of.
"the deposited plan" means the p]an numbered
... marked "The
ST X313 (55 | € o) &
10 st Road) (Diversion
Ofl s e L River/Canall
Order 20 ..", sealed with the Common
Seal of the Council and deposited at the
Offices of the Council at . ”
A certified copy is also deposlted at the
Department of the Environment,
Transport and the Regions.
35 This Order may be cited as the .. Skttt msaskaomeil ot
o . to cirnasnnanc. Rioad) (Dhversion of
Rwerr’Canal} Ordcr 20
Givern under the Common Seal of the Cotnetl . wummuisisimnmses 20,
The Common Seal of the Council )
was hereunto affixed in the )

presence of - L




THE SCHEDULE

1. Length of watercourse to be diverted

The length of watercourse to be diverted is the........................... River/Canal
between a point [describe] and a point [describe]. This length is shown in outline and 18
marked "Length to be filled in" on the deposited plan.

2. New Length of watercourse to be provided

The new length of watercourse to be provided is a length between the two points
described above. It is shown in outline and marked "New Length" on the deposited plan.

The minimum width of the new length shall be.......... metres and its minimum depth shall
be ............ metres through its entire length.
118 Length of towing path to be diverted and new length to be provided

The length of towing path to be diverted is a length adjacent to and on the [south]
side of the length of watercourse described in paragraph [ of this Schedule. It extends
from [describe point] to [describe point] and is shown by zebra hatching on the deposited
plan and its centre line is marked there by a black band.




Appendix II(A)

Specimen Notice of Making by LHA of a section 106(3) Scheme
(to be published in London Gazette and local newspaper)

THB vz RIDINBILDF wosammmisammas
HIGHWAYS ACT 1980
1 = L ——— « COUNCIL OF' .. i
( ... BRIDGE) SCIILME 20
THE! ... .. COUNCIL OF .. .. hereby give

notice that they have made and submitted to the Secretaly of ‘;tate for the Environment,
Transport and the Regions for confirmation, a Scheme under section[s] 106(3) [and
108(4)] of the Highways Act 1980 duthorising the Council to construct as part of the
new/improved highway between ............. i3 T T 2 e oo e AL o in
T T a bndge over the navi gable waters of the ..

river/canal [and, in connection therewith, to divert the said nvcrfcana]].

COPIES of the Scheme and of the relevant plans and specifications may be inspected free

of charge at all reasonable hours from [see Note A below] ............ccccvivnene. 20 .. 10500
Negte B Belol] siucssoeinmanncnacss 20k at the ey ot vanannnsnemaam.
Council ........cccccceevvnvcnenneen.. and [fhere state further places of inspection (if any) in the

areaf and at the Department of the Environment, Transport and the Regions, Wellbar
House, Gallowgate, Newcastle upon Tyne NEI 4TD.

ANY PERSON may not later than [see Note B below] ... .. 20 .. object
to the confirmation of the Scheme by notice to the Secretary ot' State t'or the Environment,

Transport and the Regions, Local Authority Orders, Wellbar House, Gallowgate,
Newecastle upon Tyne, NEI 4TD stating the grounds of objection.

vis 200 Secretary to the Council

[The above will need adaptation in particular cases. Notes A and B below must be strictly
Jollowed -

(4) Insert the date of the first publication of the Notice.

(B) Insert a date not earlier than 43 days afier the date of the last publication
of the Notice.|



Appendix 11(B)

Specimen Notice of Making section108(1)
Order by Local Highway Authority

HIGHWAYS ACT 1980

G s s St e COeIlOF o snmiaiasinissnid s R sas to
.. Road) (Diversion of ..
ijerf’Canal} Ordcr 20
THE ... < COIAEH OF ccuxsonsvion s asmisain hereby

give notice that 'rhey have made and subrmttt.d to the Secretary of State for the
Environment, Transport and the Regions for confirmation, an Order under section 108(1)
of the Highways Act 1980 for authorising the Council, in connection with their scheme
for [here briefly describe highway scheme], to divert the navigable waters of the
RISl ol 8112 L [and also to divert the adjacent
towing path].
COPIES of the Order and of the relevant plans may be inspected free of charge at
all reasonable hours from [see Note A below] .......cooevieireienn. 20.. to [see Note B
below] ... .. 20.. at the offices of the Council at . 5
at [here 5."arcjm ther p;'aces of deposit (if any) in the area], and at the Department Uf the

Environment, Transport and the Regions, Local Authority Orders, Wellbar House,
Gallowgate, Newcastle upon Tyne, NE1 4TD.

ANY PERSON may not later than [see Note B below] ...........ceccrene. . 20.. object to the
confirmation of the Order by notice to the Secretary of State for the Environment,

Transport and the Regions, Local Authority Orders, Wellbar House, Gallowgate,
Newcastle upon Tyne, NE1 4TD stating the grounds of objection.

su 2 Secretary to the Council

[The above will need adaptation in particular cases. Notes A and B below must be strictly
Jollowed -

(4) Insert the date of the first publication of the Notice.

(B) Insert a date not earlier than 43 days afier the date of the last publication
of the Notice.]




Appendix I1I(A)

Document Checklist for
Schemes made under section 106(3)
of the Highways Act 1980
for highways Bridge or Tunnel crossings of navigable waters

(1) at least 2 SEALED SCHEMES WITH INCORPORATED PLAN/S (SEALED
PLAN/S IF PLANS ARE "DEPOSITED PLANS", IE NOT BOUND AS PART
OF THE SCHEME);

(ii) at least 3 COPIES OF SEALED SCHEME WITH INCORPORATED PLAN/S
(OR DEPOSITED PLAN/S);

(ii1) typed copy of the PUBLIC NOTICE of making of the Scheme, which will be
published in the Local Newspaper/s and the London Gazette;

(iv) a copy of the PRESS CUTTING OF THE PUBLIC NOTICE of making of the
Scheme from Local Newspaper/s used and the London Gazette. Cuttings should
clearly identify the names of the newspapers in which they were published and the
date/s of publication;

(v) a certificate/statement confirming the statutory requirements in relation to service
of notice of the Scheme - as laid down in paragraph 11 of Schedule | of the
Highways Act 1980 - have been complied with;

(vi) an original (not copy) negative of each plan comprised in the Scheme - for
reproduction purposes in Statutory Instrument preparation should the Scheme be
confirmed. Negatives should be submitted rolled in a plan tube (not folded), to
ensure proper reproduction quality;

(vil)  a statement on the position on planning permission for the highway to be
constructed or the highway to be improved which the Bridge or Tunnel will carry,
or under what authoritative order power such highway works will be achieved.
The Secretary of State will not confirm a Scheme before a decision has been
made on associated planning applications. These may however be under
consideration concurrently with Scheme applications and may in some cases
feature in joint inquiries proceedings;

(viii)  a detailed ENGINEERING DRAWING of the highways proposals associated with
the Bridge/Tunnel scheme and of the Scheme specifications; and

(ix) a statement as to whether the navigable waters to be crossed by the Scheme are
tidal waters which will require consent to be given under section 34 of the Coast
Protection Act 1949 to the carrying out of the Bridge/Tunnel works, If this is the
case the Council should advise if consent has been given, or has been applied for.
The Secretary of State will not confirm a Scheme where section 34 consent is
required until a decision has been taken on that consent.




Appendix III (B)

Order under section 108(1) : Documentation Required

(i) 2 SEALED ORDERS AND PLAN/S;
(i1) 4 COPIES OF SEALED ORDER AND PLAN/S;

(iti)  typed copy of the PUBLIC NOTICE of making of the Order, which will be
published in the Local Newspaper/s and the London Gazette;

(1v) a copy of each PRESS CUTTING OF THE PUBLIC NOTICE of making of the
Order from local Newspaper/s used and the London Gazette. Cuttings should
identify clearly the names of the newspapers in which they were published and the
date/s of publication;

(v) 2 copies of Statement of Reasons FOR MAKING THE ORDER;
(vi) a copy of the COUNCIL'S RESOLUTION TO MAKE THE ORDER:

(vil) A CERTIFICATE/STATEMENT CONFIRMING THE STATUTORY
REQUIREMENTS in relation to the publication and service of notice of the
Order - as laid down in Part 1 of Schedule 1 of the Highways Act 1980 - have
been complied with;

(viii)  a detailed ENGINEERING DRAWING of the proposals contained in the Order
(minimum scale 1:2500, 1:1250 preferred in complex cases);

(ix) where no Compulsory Purchase Order has been submitted, either a statement that
such an Order will be submitted or details of the authority which the Council has
obtained to gain entry onto the land needed for the classified road and the
associated highway works;

(x) statement on the position of planning permission if not included in Statement of
Reasons.




Appendix [V

Specimen section 106(3) Scheme Confirmation Instrument

STATUTORY INSTRUMENTS

20 No

HIGHWAYS, ENGLAND AND WALES

THE . nsemmseenssenes Abouneil ok,
(s immmnmnuan s Brldge) Scheme 20..
Confirmation Instrument 20..
AT RN, 1)

Coming into force in accordance with article |

The Secretary of State for the Environment, Transport and the Regions makes this
Instrument in exercise of powers conferred by section[s] 106(3) [and 108(4)] of the
Highways Act 1980 (a) and now vested in him (b) and of all other powers enabling him in
that behalf-

). This Instrument may be cited as the .. .. Council of
(ssasimanasning Brdee) Scheme 20 .. Confmnatlon [lell’lllTICI‘ll 20 and shall come
into force [on the date on which notice that it has been confirmed is first published in
accordance with paragraph 1 of Schedule 2 to the Highways Act 1980] [on the date fixed
in accordance with the provisions of the Statutory Orders (Special Procedure) Acts 1945
and 1965(¢)*].

2. /IRt 7 Y S SR e ooUREILGE .. .
(i Bndge) St,hum, 20 .. ("the SLhcme”] is hr.,rcl:)y conflrmcd
[With modlfu,atlons] [w1thout modifications].

. 8 The Scheme as confirmed is set out in the Schedule hereto (including the plan(s))
and copies of the Scheme with its accompanying plan(s) [as modified] are deposited at
the offices of the Department of the Environment, Transport and the Regions, Great
Minster House, 76 Marsham Street, London SW1P 4DR and at the offices of the Council
TS s oo oshar e s T A o AR s Prsian st T PR 033 SRR 28 dR oAU PR BB TR R AT 533

Signed by authority of the Secretary of State
1§
Regitnal DEOCIOF ...iiimbinmeionmestimmssisimmmpasin

Government Office
for the North East

(a) 1980 c.66. (b) S.I. 1997/2971. [ (c) 1945 c.18. 1965 c.43%]
* This option for SPP cases only



https://Specim.en

THE SCHEDULE

TR s sy s s S O s e S T
RN WL ST Ry ar W I WSO O[] 2 51 [ -3 oo (o1 o)

[Here will be set out the full text of the Scheme (including any Schedules) - incorporating
all modifications made on confirmation. If the bridge plans are part of the Scheme, then
an appropriate photographic reduction of these plans will be included in the Schedule. If
however, they have been treated by the Scheme as deposited plans, then they will be
treated in the same way in the confirmation instrument.|

20




Appendix V(A)

Specimen Notice of Confirmation of a section 106(3) Scheme
by the Secretary of State

(to be published in London Gazette and local newspaper)

DEPARTMENT OF THE ENVIRONMENT,
TRANSPORT AND THE REGIONS
HIGHWAYS ACT 1980

R Ay T e e e (000158 5157 10 B UL e AU
{rersiisgomamsi s osnvbisisissmispias ey DO EE ) BOAGE 2D ..

THE SECRETARY OF STATE for the Environment, Transport and the Regions
hereby gives notice that he has confirmed [with modifications] the above Scheme which
s (L | e eI Council of ..
under section[s] 106(3) [and 108(4)] of the Highways Act 1980 dnd whu,h as LDI‘lfII‘ITleCL
authorises the Council to construct as part of the new/improved highway between

and .. . a bridge over
the nawgable waters of the rlven’canal [and in connection
with the construction of that bndge to dlver{ the sald rwerfcanal]

COPIES of the Scheme (as confirmed) and of the relevant plans and
specifications may be inspected free of charge at all reasonable hours at the offices of the
- Council of ......cccociviciiiiiiscennnene.. and at the Department of
the Enwronment Transpoﬁ and the Reglons Wel[bar Ilouse Ga]lowgate Newcastle upon
Tyne NEI 4TD.

COPIES of the instrument of confirmation of the Scheme, which is entitled "The

JComneil of .uoanmsaanaiad Gasveamrinaansaiis Bridge)
Schemc 20 Conﬂrmatlon Instrument 20 .." and which contains a copy of the Scheme as
confirmed, can be purchased, price ...................... either through booksellers or direct from

Government bookshops (The Stationery Office).

ANY PERSON aggrieved by the Scheme and desiring to question the validity
thereof, or of any provision contained therein, on the ground that it is not within the
powers of the Highways Act 1980 or on the ground that any requirement of that Act, or of
any regulations made thereunder, has not been complied with in relation to the Scheme,
may, within six weeks from the [see note below] apply to the High Court for the
suspension or quashing of the Scheme or of any provision contained therein.

wwall,,




[Note:- In ordinary cases in the space in the last paragraph above, the date of the first
publication of the notice of confirmation will be inserted. Where the Scheme is
subject to special parliamentary procedure, the final paragraph will read as
Jollows:-

"THE SCHEME as confirmed, being subject to special parliamentary procedure, will
become operative as provided by the Statutory Orders (Special Procedure) Act 1945,
Except in a case where the Scheme is confirmed by an Act of Parliament under section 6
of the Act, any person aggrieved by the Scheme and desiring to question the validity
thereof, or of any provision contained therein, on the ground that it is not within powers of
the Highways Act 1980 or on the ground that any requirement of that Act, or of any
regulations made thereunder, has not been complied with in relation to the Scheme, may,
within six weeks of the date on which the Scheme becomes operative as aforesaid, apply
to the High Court for the suspension or quashing of the Scheme or of any provision
contained therein".]




Appendix V(B)

Specimen Notice of Confirmation of a section 108(1)
Order by the Secretary of State

(to be published in London Gazette and local newspaper)

DEPARTMENT OF THE ENVIRONMENT,
TRANSPORT AND THE REGIONS

HIGHWAYS ACT 1980

THE vsmsmmsannymmmnpanneam oo LOT curosm s s s s
([T TP AP AP sy s DR S B 0L W < L A T VORI 1N SO W0 Ui Aopee S A, Road)
T LTI 5 (i ) L T U River/Canal) Order 20 ..

THE SECRETARY OF STATE for the Environment, Transport and the Regions
hereby gives notice that he has confirmed [with modifications] the above Order which
was made by the .. .. Council of .. . under section
108(1) of the H;ghway:a Act 1980 ancl whlch as conﬂrmcd, prowdes [‘or authonfcmg the
Council. in connection with their scheme for [here briefly describe highway scheme], to
divert the navigable waters of the ..........ccoceeveevieennnrene... River/Canal at

.. [and also to divert the adjacent towing path].

COPIES of the Order, as confirmed, and of the relevant plans have been deposited
and may be inspected free of charge at all reasonable hours at the offices of the Council at
g . and at the Department of the Environment, Transport and the
Reglonb Wellbar House (Jallowgate Newecastle upon Tyne NE1 4TD.

ANY PERSON aggrieved by the Order and desiring to question the validity
thereof, or of any provision contained therein, on the ground that it is not within the
powers of the Highways Act 1980 or on the ground that any requirement of that Act or of
any regulations made thereunder has not been complied with in relation to the Order, may,
within 6 weeks of the [here insert the date of the first publication of the notice of
confirmation] apply to the High Court for the suspension or quashing of the Order or any
provision contained therein,

son 2
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	PREAMBLE 
	PREAMBLE 
	I. Many highway constrnction and/or improvement proposals involve the carrying out of works affecting watercourses. The highway proposals may make it necessary for a watercourse to be bridged or for it to be diverted. 
	2. 
	2. 
	2. 
	Where a watercourse is navigable (ie subject to public rights of navigation) the watercourse is in reality a water highway. Any unauthorised interference with navigation on the waterway may therefore constitute a public nuisance and, in the absence of statutory authority, may be actionable as such. It is important therefore, when local highway authorities are proposing to carry out works to navigable waterways, as a consequence of highway proposals, that they obtain the relevant statutory authority to do so

	3. 
	3. 
	3. 
	There may be occasions, when preparing proposals, where local highway authorities will encounter waterways, particularly canals, which appear abandoned or non­navigable. In such cases highway authorities are strongly advised to consult, as early as possible, one or both of the following to establish the exact status ofthe waterway concerned:
	-


	l) 
	l) 
	l) 
	DETR, Inland Waterways Branch 5/D9 Ashdown House 123 Victoria Street London SW1 E 6DE; and 

	2) 
	2) 
	British Waterways Willow Grange Church Road Watford WDl 3QA. 





	POWERS 
	POWERS 
	B1idge/Tunnels 
	4. 
	4. 
	4. 
	Section I 06(3) of the Act provides local highway authorities with the authority to construct bridges over or tunnels under a navigable watercourse. Such authority is given by way of a Scheme made by the relevant local highway authority and confirmed by the Secretary of State. 

	5. 
	5. 
	ff a bridge or tunnel is being constructed by a local highway authority as part of a new special road autho1ity can be given by a Scheme under sl6 of the Act citing s 106(2). On the other hand. if the bridge or tunnel is being constrncted as part ofa new side mad in connection with a local highway authority classified road construction/improvement proposals it can be authorised by an Order under sl4 of the Act citing sl 06( 4) (see Local Authority Circular 1/97), and if the construction is part of a new sid


	DIVERSION OF NAVIGABLE WATERCOURSES 
	DIVERSION OF NAVIGABLE WATERCOURSES 
	6. 
	6. 
	6. 
	Similarly, s108(1) of the Act may authorise a local highway authority to divert a navigable waterway in connection with highway and highway related proposals. Such authority is obtained by way of an Order made by the relevant local highway authority and confirmed by the Secretary of State. (ln this context diversion is generally understood to involve alteration to the line of the watercourse itself rather than simply diverting the water flow which may occur as a result of the construction of bridge supports

	7. 
	7. 
	Section 108(4) of the Act makes it possible to include in a Scheme or Order, which provides for the construction of a bridge over or turmel under navigable waters, provision for the diversion of the watercourse in connection with the construction of the bridge or tunnel. This would permit, for example, a watercourse to be diverted so that the bridge could cross it at right angles. 

	8. 
	8. 
	Section 108(5) also makes it possible to provide, in a s14 or sl8 Order, for the diversion of a navigable watercourse in connection with highway works. This enables cases where the diversion of the navigable watercourse is not associated with the construction of a bridge or tunnel to be dealt with without the need for separate authority. 

	9. 
	9. 
	Whilst there are likely to be cases where diversions of watercourses can be dealt with under s108(1) in most instances it will be more convenient to deal with the diversion within as14 Order rather than seek separate and distinct authority (see Local Authority Circular 1/97). In addition, s108(6) of the Act makes it clear that a Scheme or Order authorising diversion of a navigable watercourse can also authorise the diversion of any towing path or way adjacent to the watercourse. 



	TIDAL WATERS 
	TIDAL WATERS 
	10. Where Schemes or Orders contain proposals for bridges or tunnels affecting tidal waters separate authority from the Secretary of State is required Lmder s34 ofthe Coast Protection Act 1949. Application for such authority should be made to the Department of the Environment, Transport and the Regions, Ports Division 2, Great Minster House, 76 Marsham Street, London SW] P 4DR. Ports Division should be advised at the earliest possible stage of any such Scheme or Order. 

	PROCEDURES 
	PROCEDURES 
	l l. The procedures applicable to the making of a Scheme under s I06(3) of the Act are those detailed at Parts II and HI of Schedule I to the Act. The procedures applicable to Orders under s l 08 are those detailed at Parts l and Ill. In both cases the procedures require that Notice be served on the Environment Agency and every navigation authority. Where there is an unwithdrawn objection to a Scheme, under s I06(3), from the Environment Agency or navigation authority on the ground that the bridge or tunnel

	EARLY CONSULTATION 
	EARLY CONSULTATION 
	12. 
	12. 
	12. 
	The procedural provisions of Parts I and 11 of Schedule I to the Act provide formal safeguards for persons and authorities whose interests are likely to be affected. However, local highway authorities who propose to make Schemes or Orders affecting navigable waterways will recognise the importance offull consultation with all such persons and authorities as early as possible before the Scheme or Order is made and published. 

	13. 
	13. 
	Prior consultations can lead to explanations or agreed adjustments which obviate the need for formal objections or diminish their scope. This in turn may reduoe difficulty and delay in formal proceedings. Drainage authorities, water authorities, cable and telecommunication operators and statutory undetiakers are particular examples. 

	14. 
	14. 
	It is desirable therefore for promoting authorities to unde11ake such consultation before making a Scheme or Order. The Secretary of State wil I require that, when a Scheme or Order is submitted for confirmation, the promoting authority should state what water and drainage authorities and statutory undertakers are likely to be affected; that they (and in every case telecornmwucation operators) have been given prior notification; and what attitude they have expressed towards the Scheme or Order. 



	SPECIMEN FORMS 
	SPECIMEN FORMS 
	15. At Appendix I(A) is a model form for a Scheme under sl06 and at Appendix I(B) is an Order under s 108 authorising a promoting authority to construct a bridge over a navigable waterway and to dive1i a navigable watercourse respectively. ln a case where the construction ofa bridge or tunnel also involves the diversion of a watercourse it will be necessary to include in the Scheme the reference to s I 08( 4) of the Act in the citation of enabling powers and also Article 2. However, if no diversion is invol

	PLANS 
	PLANS 
	16. 
	16. 
	16. 
	Promoting auth01ities may experience difficulty in relation to the plans and specifications for a bridge/tunnel Scheme. The statutory requirements for plans and specifications are given in sl 07(2) ofthe Act. This states that the Scheme shall include "such plans and specifications as may be necessary to indicate the position and dimensions ofthe proposed bridge including spans, headways and waterways". Similar requirements apply w1der s107(3) to a tunnel and include its depth below the bed of the navigable 

	17. 
	17. 
	17. 
	The most accurate practice is to include the plans and schedule to the Scheme itself. This is how the example at Appendix I( A) is drafted. The inclusion can be achieved by photographic reduction ofa larger plan in order to produce a small plan which ( without being folded) can be bound up in the Scheme document. Where more than one plan is used these should, wherever possible, be reproduced on one sheet. It is important to remember to remove ratio scales from the plans p1ior to photographic reduction. The 

	18. 
	18. 
	18. 
	It is normally convenient to have two plans -a plan showing the position of the proposed bridge/tum1el with reference to the properties in the immediate vicinity and also a plan showing the profile ofthe bridge/tunnel. On this latter plan it is usual to show the dimensions of the spans, the waterways and the headways and in the case of tunnels their depth below the bed of the navigable waters. 

	19. 
	19. 
	Where a navigable watercourse is to be diverted in connection with the provision ofa bridge or tunnel then the bridge/tunnel plan should also show, by outlinjng and annotation, the existing channel ofthe watercourse and the proposed new channel. W11ere a navigable watercourse is to be diverted by authoiity ofan Order under sl 08()), the new and existing channel should be shown, outlined and annotated, on the appropriate site plan. This is unless they would be obscured by other features, in which case a sepa

	20. 
	20. 
	If it is not convenient for plans to be dealt with in the manner suggested above, there is no legal impediment to the use of a deposited plan. However, in that event, the wording must be altered and the place ofdeposit stated in the Scheme. 






	SPECIMEN NOTICE OF MAKING 
	SPECIMEN NOTICE OF MAKING 
	21. Specimen Notices for the making of Schemes under s106 and Orders under sl 08 are given at Appendix II(A) and ll(B) respectively. Notice ofmaking should not be published or served by the promoting authority until they have arranged the deposit and sent the relevant documents to the Department ofthe Environment, Transport and the Regions, Local Authority Orders Section, Wellbar House, Gallowgate, Newcastle upon Tyne NE] 4TD. A list ofsupporting documents which sbould accompany the relevant application is 

	CONFIRMATION 
	CONFIRMATION 
	22. 
	22. 
	22. 
	Schemes under s106 will be confim1ed by way ofa Statutory Instrument ("SI"), confirmation is not effected by a sealed endorsement ofthe Scheme itself. Confirmation of an Order under sl 08(1) however is effected by a sealed endorsement ofthe Order. 

	23. 
	23. 
	A specimen s 106 SI is given at Appendix IV The form ofthe SI, for the confirmation ofs 106 Schemes, has been settled so as to follow normal statutory instrument practice and to produce an instrument which will meet the requirements ofspecial parliamentary procedure in those cases where such procedure is applicable. The SI therefore bas been drafted on the basis that lhe full text ofthe Scheme will be set out in the Schedule to the SI. This text will include tbe bridge/tunnel specifications and also, where 

	24. 
	24. 
	The text appearing in the Schedule to the SI will incorporate all modifications made on confirmation. Where the modifications entail alterations to the original plans in the Scheme schedule a new plan, incorporating all the alterations, wilJ be prepared. This will be given the same title as that appearing on the original plan but with the word 'modified' in brackets at the end. 


	25. 
	25. 
	25. 
	Where modifications have been made on confirmation, the particulars ofthe Council's sealing and attestation will be omitted from the material appearing in the schedule to the confirmation SI, as what appears in the schedule will differ from the contents ofthe document sealed by the Council. 

	26. 
	26. 
	In this way the Sl will be in a form suitable for special parliamentary procedure. Whilst such an occurrence will be unusual for sl 06 Schemes, it is considered wise to adopt a form which will easily fit in with that procedure. 

	27. 
	27. 
	Article 1 in the confirmation SI (about the operative date of the Scheme) is included in alternative versions in the attached specimen. The first alternative applies in all cases where the Scheme is not subject to special parliamentary procedure." The second alternative applies when the Scheme is subject to that procedure. No provision about the operative date of the confirmation instrument itself will be included. This is because there is no power in the Act to confirm retrospectively or prospectively. The

	28. 
	28. 
	Where modifications have been made on confirmation, an explanatory note will be added at the end ofthe SI indicating the general nature ofthe modifications. In practice it will probably be convenient to put the original Scheme and plan on deposit along with the modified plan, so that interested persons can see exactly what changes have been made. 

	29. 
	29. 
	Where special parliamentary procedure is applicable, there will be an explanatory note containing the statement that the date ofthe coming into operation of the Scheme is the date applicable under section 4 or 6 of the Statutory Orders ( Special Procedure) Act 1945. The actual section number ofthe 1945 Act will be left blank until the special parliamentary procedure is complete, because it will not be known until then. When the procedure is complete the section number ofthe 1945 Act will be written i11. 

	30. 
	30. 
	The Public Notice of Confirmation will be published by the Department (see paragraph 1 of Schedule 2 to the Act) in all cases. In special parliamentary procedure cases the notice will be published before the procedure under the Statutory Orders (Special Procedure) Act 1945 is begun. Specimen copies of confirmation Notices for both sl06 Schemes and sl08(1) Orders are contained in Appendix V(A) and V(B) respectively. 



	CONCLUSION 
	CONCLUSION 
	31. The foregoing paragraphs of lhis Note and the model forms deal with the construction ofa bridge or tunnel to carry a new highway over/under a navigable watercourse. It is not entirely clear that a s106 Scheme is required when the bridge or tunnel is constructed in connection with the improvement of an existing highway as opposed to the construction of a new highway. Section 92 ofthe Act deals specifically with the reconstruction of a bridge on the same site or on a new site within 183 metres (200 yds) o
	construction ofa bridge or tunnel over/under navigable waters in connection with an 
	improvement scheme will in any way cause a greater interference with navigation 
	than the existing bridge or tunnel. If a s106 Scheme is used in these cases, the forms 
	will need some adaptation. 
	32. 
	32. 
	32. 
	In addition, the Note and in partfoular model forms have, to a large degree, been drafted with bridge construction in mind. However, it must be emphasised that they are equally applicable to tunnels under navigable watercourses. In a case involving the construction, by a local highway authority, of a turu1el under a navigable watercourse the various forms should be amended so as to substitute for the reference to a bridge a reference to a tunnel. The plans and specifications in the Scheme should show the po

	33. 
	33. 
	For routine clearance of draft s106 Schemes local highway authorities should obtain advice from their own legal departments. Further advice and guidance on specific and complex or unusual drafting points may be obtained from the Department of the Environment, Transport and the Regions, Local Authority Orders Section, Wellbar House, Gallowgate, Newcastle upon Tyne, NEl 4TD. Any advice or guidance provided by the Department would be without prejudice to the Secretary ofState's consideration of Schemes when ma


	Appendix l(A) 
	Specimen section 106(3) Scheme made by a Local Highway Authority 
	Specimen section 106(3) Scheme made by a Local Highway Authority 
	THE .............................. COUNCIL OF ............................ . ( ..................................... BRIDGE) SCHEME 20 .. 
	The ............................................ Council of ................................................... (hereinafter referred to as "the Council") make this Scheme in exercise oftheir powers under section I 06(3) [ and section 108( 4)] ofthe Highways Act 1980 and ofall other powers enabling them in that behalf
	-

	1. The Counci I are authorised to constrnct over the navigable waters of the River ....... / ....... Canal the bridge specified in the Schedule to this Scheme as pa1t ofthe highway which they are proposing to construct/improve between ................................ and ................................. in the Borough of .................................. in the said County. 
	[2. The Council are also authorised in connection with the construction of the said bridge to dive1i the part of the navigable watercourse specified in the said Schedule in the manner shown in that Schedule]. 
	2/3. This Scheme may be cited as the ............... Council of ............... ( .............. Bridge) Scheme 20 .. 
	Given under the common seal of the Council on the ......... . day of ................................. 20.. 
	THE COMMON SEAL ofthe Council was hereunto affixed in the presence of 
	THE COMMON SEAL ofthe Council was hereunto affixed in the presence of 
	THE COMMON SEAL ofthe Council was hereunto affixed in the presence of 
	) ) ) 

	Chairman of the Council Clerk to the Council Chief Legal Officer 
	Chairman of the Council Clerk to the Council Chief Legal Officer 


	NOTES 
	[Include only where Scheme includes diversion ofpart of navigable waters also.} 
	[Include only where Scheme includes diversion ofpart of navigable waters also.} 
	THE SCHEDULE TO THE SCHEME 
	PLANS AND SPECIFICATIONS OF THE ...................................... BRTDGE 
	[Here set out the bridge spec(fications and planh, with plan showing diversion of watercourse where necessa,y. The planls and specifications included in the Schedule must indicate the position and dimensions ofthe proposed bridge including the spans. headways and ·waterways. Normally there will be a plan showing the position o.f the bridge in relation lo the surrounding area and a plan showing the general design ofthe bridge on which are marked the dimensions (including the headways and waterways). If diver
	A typical layotLt ofthe Schedule might be 
	-

	THE SCHEDULE TO THE SCHEME 
	PLAN AND SPECIFICATIONS OF THE ................................. BRIDGE 
	The location and general design ofthe Bridge are shown on the plans/ numbered ........ ./and ......... marked "The ........................... Council of .......................... ( ...................... Bridge) Scheme 20 .., "sealed with the Common Seal of the Council and deposited af .......................... (the offices of the Council and of the Secretary of State for the Environment, Transport and the Regions) [see previous notes -this sentence Lo be included only when the planls are not bollnd up w
	POINTS Of COMMENCEMENT AND TERMlNATlON 
	From a point on the south bank ofthe River .................... , ..................... metres east of 
	{include definitive land mark~ to clearly define commencement point. Highway junctions are often appropriate}. 
	To a point on the north bank of the River ......................... , ................... metres west of 
	[include definitive land marks to clearly define termination point. Highway junctions are 
	often appropriate]. 
	SPAN(S) 
	A single span of .................. metres. 
	HEADWAY 
	Not less than .......... metres above [use definitive point ofreference] the mean high water spring tide level (MHWS) of ........ metres AOD. [It is vital that the headway measurement is given from a point in relation to the waterway itselfnot.for instance some feature on the Riverbank. Ifthe headway varies over the waterway from the point ofreference used, the 'minimum' headway measurement should be included, ie no/ less than ....................................... , or a minimum headway of................
	WATERWAY 
	A mini.mum clear navigable waterway of ............... metres. 
	OVERALL DIMENSIONS -[often included by Councils to complete overall illustration ofScheme, although not essential.] 
	The B1idge will be ........... metres wide overall and will carry a .............. metre wide single carriageway, with a ........ metre wide hard strip and a footway of ...... metres width on either side. 
	[Note -Where practicable the text ofthe speciftcations should be added to the plan and the plan headed 'The Schedule to the Scheme'.} 
	Appendix 1(8) 


	Specimen section 108(1) Order made by a Local Highway Authority 
	Specimen section 108(1) Order made by a Local Highway Authority 
	THE ................................... COUNCIL of .................................. .. ( ................................................... to ............................................ ROAD) (DIVERSION OF ........................................ RIVER/CANAL) ORDER 20 .. 
	The ....................................... Council of ....................................... make this Order in exercise oftheir powers under section 108(1) ofthe Highways Act I 980 and of all other powers enabling them in that behalf
	-

	I. The Council are authorised, in connection with the [ construction/ improvemenUalteration ofthe ......................................... Road)(provision ofa new means of access to premises at ............................................ from the ........................................... Road] (provision ofa maintenance compound at .............................. ] [provision of a service area at ................................. for use by users of the Motorway (a special road for which the Council are 
	shown on that plan. 
	2. 
	2. 
	2. 
	ln this Order
	-


	TR
	"the Council" 
	means the .................................. Council 

	TR
	of ..................................................... ; 

	TR
	"the deposited plan" 
	means the plan numbered 

	TR
	.................................... marked "The 

	TR
	.......................................... Council of 

	TR
	............................... (................................. 

	TR
	to ................................ Road) (Diversion 

	TR
	of ................................ River/Canal) 

	TR
	Order 20 ..", sealed with the Common 

	TR
	Seal of the Council and deposited at the 

	TR
	Offices of the Council at .......................... 

	TR
	A certified copy is also deposited at the 

	TR
	Department of the Environment, 


	Transport and the Regions. 
	3. This Order may be cited as the ..................................... Council of ............................. ( ................................. to .................................. Road) (Diversion of ....................................... River/Cana)) Order 20.. 
	Given under the Common Seal of the Council ......................................................... 20.. 
	The Common Seal of the Council ) was hereunto affixed in the ) presence of -) ...................................................................... . 


	THE SCHEDULE 
	THE SCHEDULE 
	I. Length of watercourse to be diverted 
	The length ofwatercourse to be diverted is the ........................... River/Canal between a point [describe} and a point [describe]. This length is shown in outline and is marked "Length to be filled in" on the deposited plan. 
	2. New Length of watercourse to be provided 
	The new length of watercourse to be provided is a length between the two points described above. It is shown in outline and marked "New Length" on the deposited plan. The minimum width of the new length shall be .......... metres and its minimum depth shall be ............ metres through its entire length. 
	3. Length of towing path to be diverted and new length to be provided 
	The length oftowing path to be diverted is a length adjacent to and on the [south] side ofthe length ofwatercourse described in paragraph 1 ofthis Schedule. It extends from [describe point} to [describe point} and is shown by zebra hatching on the deposited plan and its centre line is marked there by a black band. 
	Appendix ff(A) 
	Specimen Notice of Making by LHA of a section 106(3) Scheme (to be published in London Gazette and local newspaper) 
	Specimen Notice of Making by LHA of a section 106(3) Scheme (to be published in London Gazette and local newspaper) 
	THE ............................ COUNCIL OF .............................. . HIGHWAYS ACT 1980 THE ............................ COUNCIL OF .............................. . ( ................................ BRIDGE) SCHEME 20.. 
	THE ....................................... COUNClL OF ............................................ hereby give notice that they have made and submitted to the Secretary of State for the Environment, Transport and the Regions for confirmation, a Scheme under section[s] I 06(3) [and l08(4)] of the Highways Act 1980 authorising the Council to construct as part of the new/improved highway between .................................... and ......................................... in the .........................
	COPIES ofthe Scheme and of the relevant plans and specifications may be inspected free of charge at all reasonable hours from [see Note A he/ow} .............................. 20 .. to[see Note B below} ..................................... 20.. at the offices of the ........................................ . Council ................................... and [here statefi,rther places of"inspection (ifany) in the area] and at the Depaiiment ofthe Environment, Transport and the Regions, Wellbar House, Gallowga
	ANY PERSON may not later than {see Note B below} .................................... 20 .. object to the confinnation of the Scheme by notice to the Secretary of State for the Environment, Transport and the Regions, Local Authority Orders, Wellbar House, Gallowgate, Newcastle upon Tyne, NE! 4TD stating the grounds of objection . 
	....................................... 20 .. Secretwy to the Council 
	[The above will need adaptation in particular cases. Notes A and B below must be strictly Jollowed
	-

	(A) 
	(A) 
	(A) 
	fnserl the date ofthe first publication ofthe Notice. 

	(B) 
	(B) 
	Insert a date not earlier than 43 days after the date ofthe last publication 

	TR
	ofthe Notice.} 


	Appendjx ll(B) 
	Specimen Notice ofMaking section108(1) Order by Local Highway Authority 
	Specimen Notice ofMaking section108(1) Order by Local Highway Authority 
	THE .......................... COUNCIL OF ............................ . HIGHWAYS ACT 1980 
	The ......... , ...................... Council of ................................. ( .................................. to ........................................... Road) (Diversion of ............................................... . River/Canal) Order 20.. 
	THE .............................................. Council of ............................................ hereby give notice that they have made, and submitted to the Secretary of State for the Environment, Transport and the Regions for confirmation, an Order under section 108( 1) of the Highways Act 1980 for authorising the Council, in connection with their scheme for [here briefly describe highway scheme}, to divert the navigable waters of the .................................. River/ Canal at ..........
	COPTES ofthe Order and of the relevant plans may be inspected free ofcharge at all reasonable hours from [see Note A below] .............................. 20.. to [see Note B below} ................................ 20.. at the offices of the Council at ........................................ , at [h.ere state further places ofdeposit (ifany) in the area}, and at the Department of the Environment, Transport and the Regions, Local Authority Orders, Wellbar House, Gallowgate, Newcastle upon Tyne, NEI 4TD. 
	ANY PERSON may not later than [see Note B below] ..............................20.. object to the confirmation of the Order by notice to the Secretary of State for the Environment, Transport and the Regions, Local Authority Orders, Wellbar House, Gallowgate, Newcastle upon Tyne, NEJ 4TD stating the grmmds ofobjection. 
	Secretary to the Council 
	••••••••••••••••••••••••••••••••••••••••••• 20•• 
	[The above will need adaptation in particular cases. Notes A and B below must be strictZv followed:
	-

	(A) 
	(A) 
	(A) 
	insert the date ofthe first publication qf'the Notice. 

	(B) 
	(B) 
	Insert a date not earlier than 43 days after the date ofthe last publication 

	TR
	ofthe Notice.] 


	Appendix lll(A) 


	Document Checklist for Schemes made under section 106(3) ofthe Highways Act 1980 for highways Bridge or Tunnel crossings ofnavigable waters 
	Document Checklist for Schemes made under section 106(3) ofthe Highways Act 1980 for highways Bridge or Tunnel crossings ofnavigable waters 
	(i) 
	(i) 
	(i) 
	at least 2 SEALED SCHEMES WITH INCORPORATED PLAN/S (SEALED PLAN/S IF PLANS ARE "DEPOSITED PLANS", IE NOT BOUND AS PART OF THE SCHEME); 

	(ii) 
	(ii) 
	at least 3 COPIES OF SEALED SCHEME WITH INCORPORATED PLAN/S (OR DEPOSITED PLAN/S); 


	(iii) typed copy of the PUBLIC NOTICE ofmaking of the Scheme, which will be published in the Local Newspaper/s and the London Gazette; 
	(iv) 
	(iv) 
	(iv) 
	a copy of the PRESS CUTTING OF THE PUBLIC NOTICE of making ofthe Scheme from Local Newspaper/s used and the London Gazette. Cuttings should clearly identify the names of the newspapers in which they were published and the date/s ofpublication; 

	(v) 
	(v) 
	a certificate/statement confirming the statutory requirements in relation to service of notice ofthe Scheme -as laid down in paragraph 11 of Schedule L oftbe Highways Act 1980 -have been complied with; 

	(vi) 
	(vi) 
	an 01iginal (not copy) negative ofeach plan comprised in the Scheme -for reproduction purposes in Statutory Instrument preparation should the Scheme be confirmed. Negatives should be submitted rolled in a plan tube (not folded), to ensure proper reproduction quality; 


	(vii) a stat~ment on the position on planning permission for the highway to be constructed or the highway to be improved which the Bridge or Tunnel will carry, or under what authoritative order power such highway works will be achieved. The Secretary ofState will not confirm a Scheme before a decision has been made on associated planning applications. These may however be under consideration concun-cntly with Scheme applications and may in some cases feature in joint inquiries proceedings; 
	(viii) a detailed ENGCNEERING DRAWING ofthe highways proposals associated with the Bridge/Tunnel scheme and ofthe Scheme specifications; and 
	(ix) a statement as to whether the navigable waters to be crossed by the Scheme are tidal waters which will require consent to be given under section 34 ofthe Coast Protection Act 1949 to the carrying out ofthe Bridgerrunnel works. Ifthis is the case the Council should advise if consent has been given, or has been applied for. The Secretary of State will not confirm a Scheme where section 34 consent is required until a decision has been taken on that consent. 
	Appendix Ill (B) 
	Figure

	Order under section l 08(1) : Docmnentation Required 
	Order under section l 08(1) : Docmnentation Required 
	(i) 
	(i) 
	(i) 
	2 SEALED ORDERS AND PLAN/S; 

	(ii) 
	(ii) 
	4 COPIES OF SEALED ORDER AND PLAN/S; 


	(iii) typed copy ofthe PUBLIC NOTlCE of making of the Order, which will be published in the Local Newspaper/s and the London Gazette; 
	(iv) 
	(iv) 
	(iv) 
	a copy ofeach PRESS CUTTING OF THE PUBLIC NOTlCE of making of the Order from local Newspaper/s used and the London Gazette. Cuttings should identify clearly the names ofthe newspapers in which they were published and the date/s of publication; 

	(v) 
	(v) 
	2 copies of Statement ofReasons FOR MAKING THE ORDER; 

	(vi) 
	(vi) 
	a copy of the COUNCIL'S RESOLUTION TO MAKE THE ORDER; 


	(vii) A CERTIFICATE/STATEMENT CONFlRMJNG THE STATUTORY REQUTREMENTS in relation to the pub! ication and service ofnotice of the Order -as laid down in Part 1 ofSchedule 1 of the Highways Act 1980 -have been complied with; 
	(viii) a detailed ENGINEERING DRAvVING of the proposals contained in the Order (minimwn scale 1 :2500, 1: 1250 preferred in complex cases); 
	(ix) 
	(ix) 
	(ix) 
	where no Compulsory Purchase Order has been submitted, either a statement that such an Order will be submitted or details ofthe authority which the Council has obtained to gain entry onto the land needed for the classified road and the associated highway works; 

	(x) 
	(x) 
	statement on the position of planning pennission ifnot included in Statement of Reasons. 


	Appendix TV 
	section 106(3) Scheme Confirmation Instrument 
	Specim.en 

	STATUTORY INSTRUMENTS 
	20No 
	HIGHWAYS, ENGLAND AND WALES 
	The .................. , .......... Council of ............................. , .. 
	( ........................................... Bridge) Scheme 20.. Confirmation Instrument 20 .. Made ............................. 20.. Coming into force in accordance with article 1 
	The Secreta1y of State for the Environment, Transport and the Regions makes this [nstrumcnt in exercise of powers conferred by section[s] 106(3) [and 108(4)] ofthe Highways Act 1980 (a) and now vested in him (b) and of all other powers enabling him in that behalf-
	I. This Instrument may be cited as the .................................................... Council of ( .................................. Bridge) Scheme 20 .. Confinnation Instrument 20 .. and shall come into force [on the date on which notice that it has been confirmed is first published in accordance with paragraph 1 of Schedule 2 to the Highways Act 1980] [ on the date fixed in accordance with the provisions ofthe Statutory Orders (Special Procedure) Acts 1945 and 1965(c)*). 
	2. 
	2. 
	2. 
	The ............................................... Council of ..................................................... . ( ......................................... Bridge) Scheme 20 .. ("the Scheme") is hereby confirmed [ with modifications] [ without modifications]. 

	3. 
	3. 
	The Scheme as confomed is set out in the Schedule hereto (including the plan(s)) and copies ofthe Scheme with its accompanying plan(s) [as modified) are deposited at the offices ofthe Depa1tment ofthe Environment, Transport and the Regions, Great Minster House, 76 Marsham Street, London SWl P 4DR and at the offices ofthe Council of ........................................................ , ................... at ...................................................... . 


	Signed by authority of the Secretary of State 
	............................................. 20 .. 
	Regional Director ............................................. .. Government Office for the North East 
	(a) 1980 c.66. (b) S.I. 1997/297l. [ (c) 1945 c.18. 1965 c.43*] 
	* This option for SPP cases only 

	THE SCHEDULE 
	THE SCHEDULE 
	The ............................................................. Council of ........................................................ ( ................................................................... Bridge) Scheme 20 .. 
	[Here will be set out the fi1ll text ofthe Scheme (including any Schedules) -incorporating all mod(fications made on confirmation. ifthe bridge plans are part ofthe Scheme, then an appropriate photographic reduction ofthese plans will be included in the Schedule. ff howeve,; they have been treated by the Scheme as deposited plans, then they will be treated in the same way in the confirmation instrument.} 
	Appendix V(A) 
	Specimen Notice of Confinnation of a section 106(3) Scheme by the Secretary of State 
	Specimen Notice of Confinnation of a section 106(3) Scheme by the Secretary of State 
	(to be published in London Gazette and local newspaper) 
	DEPARTMENT OF THE ENVIRONMENT, TRANSPORT AND THE REGIONS HIGHWAYS ACT 1980 
	The .................................................. Council of ....................................................... . 
	( ................................................. Bridge) Scheme 20 .. 
	THE SECRETARY OF STATE for the Environment, Transport and the Regions hereby gives notice that he has confirmed [with modjfications] the above Scheme which was 1nade by the .................................................. Council of .............................................. . under section[s] 106(3) [and 108(4)] of the Highways Act 1980 and which, as confirmed, authorises the Council to construct as part ofthe new/improved highway between .......................................................... and
	COPLES of the Scheme (as confinned) and ofthe relevant plans and specifications may be inspected free ofcharge at all reasonable hours at the offices ofthe ...................................... Council of ........................................... and at the Department of the Environment, Transpo1i and the Regions, WelJbar House, Gallowgate, Newcastle upon 
	Tyne NE I 4TD. 
	COPIES of the .instrument of confirmation ofthe Scheme, which is entitled "The ........................................... Council of ................................ ( .................................. Bridge) Scheme 20 .. Confirmation lnstrurnent 20 .." and which contains a copy ofthe Scheme as confirmed, can be purchased, price ...................... either through booksellers or direct from Government bookshops (The Stationery Office). 
	ANY PERSON aggrieved by the Scheme and desiring to question the validity thereof, or ofany provision contained therein, on the ground that it is not witrun the powers of the Highways Act 1980 or on the ground that any requirement of that Act, or of any regulations made thereunder, has not been complied with in relation to the Scheme, may, within six weeks from the [see note below] apply to the High Court for the suspension or quashing of the Scheme or of any provision contained therein. 
	···················"······················· 20.. 
	[Nore:-In ordina1:v cases in the space in the last paragraph above, the date ofthe j irst 
	publication ofthe notice ofconfi.rmation will be inserted. Where the Scheme is 
	subject to special parliamenlmy procedure, the final paragraph will read as 
	.follows:
	-

	"THE SCHEME as confirmed, being subject to special parliamentary procedure, will become operative as provided by the Statutory Orders (Special Procedure) Act 1945. Except in a case where the Scheme is confirmed by an Act of Parliament under section 6 of the Act, any person aggrieved by the Scheme and desiiing to question the vali9ity thereof, or of any provision contained therein, on the ground that it is not within powers of the Highways Act 1980 or on the ground that any requirement of that Act, or of any
	Appendix V(B) 

	Speci1nen Notice of Confinnation of a section 108(1) Order by the Secretary of State 
	Speci1nen Notice of Confinnation of a section 108(1) Order by the Secretary of State 
	(to be published in London Gazette and local newspaper) 
	DEPARTMENT OF THE ENVIRONMENT, TRANSPORT AND THE REGIONS 
	HlGHWAYS ACT 1980 
	The ....................................................... Council of ............................................................. . ( .............................................................. to .................................................................. Road) (Diversion of ................................................... River/Canal) Order 20 .. 
	THE SECRETARY OF STATE for the Environment, Transport and the Regions hereby gives notice that he has confirmed [with modifications] the above Order which was made by the ............................................ Council of............................... under section 108(1) ofthe Highways Act 1980 and which, as confirmed, provides for authorising the Council, in connection with their scheme for [here briefly describe highway scheme], to divert the navigable waters of the ................................
	COPIES ofthe Order, as confirmed, and of the relevant plans have been deposited and may be inspected free of charge at all reasonable hours at the offices of the Council at ............................................ and at the Department of the Environment, Transport and the Regions. Wellbar House, Gallowgate, Newcastle upon Tyne NEl 4TD. 
	ANY PERSON aggrieved by the Order and desiring to question the validity thereof, or of any provision contained therein, on the ground that it is not within the powers ofthe Highways Act 1980 or on the ground that any requirement ofthat Act or of any regulations made thereunder has not been complied with in relation to the Order, may, withi11 6 weeks of the [here insert the date ofthe first publication of the notice of confirmation] apply to the High Court for the suspension or quashing ofthe Order or any pr
	.................................................. 20 .. 








